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Azgessmant Act 1936 (Cth), s 728,

Facts

The iaxpayer was = large Australian bank that had spenl considerable sums of money on the devalopment
of 8 compuier svstem. I§ daimad at e money spend shoudd be deductibde as research and devalspment
within the meaning of & 728 of the fncons Tex Azssgement Aer 1936 {Cth). The Commisgioner, after
reviewarng a determination recaived from 1he Indusiry Research and Davelopment Baserd (IRDE}, found that
e amount was not deductible as e soiware was for mterma use of the bank, ard thorefore was
axcluded fram the definltlon of research and development by s T2B{2). The taxpayer anpealed 1o the AAT
for @ review of the IROB'e decision made this apgicalion to ihe tribunal claiming thal the purpose of sale
et did not need to be the soke o dommmant of rlgnaing purpose,

Holdings

Hald, selting asice the decdsion under review and remitiing the matter 1o the IRDE with 2 direction 1021 178
actnilies constituie research and devalopment:

1% In ceder to qualily as research and development it was nol nacessary that the cominant or ectuaiing
purpcae of tha activily was sale o prefil, as there may be o nember or maltiphcity of purposes, and it =
necessary oaly thal the taxpaver show that one of the purposes fourd in s T3E2) was a collabersl ar
relevan; purpose that was not an insubstandial purpase in condusting the activity.

Ciyres and Anor v 5T and Anor (18513 150 CLR 1 FOT v Ml ise fdires LT (190913 28 FOR 289 ciked.

121 In seeking 1o discern a corposaie purpose in a large organization evidanca may be adduced as 1o the
puipeses. of the Boam of Direciors ard any maragers o whor the board may have delegatad decisian

making power.
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Hamiffon v Wihilehead [1988) 196 ALR 121; Daniels & Ore (formerly practising as Doioiltle Mashine & Sails)
voArpdersod s Crs (1905] 37 NSWILR 438, ciled,

(%) In cefemalning whether 2 collateral or relevart puipose cxisted for purposes of lax deducibiliy it 1
necessary that ihe texpayer eatebliak thal such 8 purpose exgsted in the course of &8 year of income, rather

than belng required to demanstrate thal the purpose existed throughout the whale of the year.
l:!'? 5

Applicaiion

Thiz waa an applleation to set aside a deciann of ihe IRDEB tha: cemain activizles conducted by 1he faxoayer
waare nal rasearch and devaloprmarnt.

Counsel
A H Slater T and M Richmond instructed by Adlen Alten & Hemsley far the applisant
& ¥ates SC and | Harvey ingtructed by Blake Devson Waldroa for the respancent

JOEL BUTLER

Judgment - B J McMahon, Deputy President.

E J McMahon, Deputy Preshdent.

Thizs = an application brought pursiant o s 38T of G indusire Researci and Development Aot 1896 (Cih)
ta review a decizion af the raspandent which had been confirrmed ler = 395,

[2] The agplicant is a major Australian bank. Bapsuse s 39T{4) requires that 1ha hearing o8 this proceading
take place in private, | am not pesmilted o indicate which bznk. The size of ihe applicant corporation,
hessewer, 15 an important factor ard will be raferred 1o katar in thase reasons. s sufécient to nate a3 this
slage that by Australian standares, b is a very large company. Accorting 0 annu reports thet were
tendered in ewvdence, s group ret proft doring ore of the years o Guestion was appraximataby $380
million. It had many thousands of emplovess and & large number of branches.

[3] After lodgireg its income tax refurns for the 1986, 1987 and 1988 wears, 1he asplicant reguestad the
Commissioner of Taxaiion, pursuant to the former 5 1584 of the frcorme Ter Assessment Acl 7836 (Cta)
LITAA TE36) b consider whsdher cemain expanditure claimed in specified schedues to (hase tax refums Tar
the period 1 July 1885 0 27 Moveinber 1287, was mssarch and developrren: expenditure within the
mazning of 8 738 of the [TAL 1936,

{4] That saction imtroduced availability of a deduction of 150% of expendtare which was found o be aligible
research and development expendiluse. The gowernmeni announced it mtantion of InFoducing this
coneessian m July 1985 In gemeral terms. The Bill 1o give effect to tnat anmouncement was nol, bemewer,
inroduced nfil May 1888, Income Tax Assessmant Amendment (Research and Development} Bl 1206
(1Y, [t was enacted (nJune 19686, fnoome Tak Assesament Amendment (Research and Devetopment) Acd
Act 1386 {Cth), with retroapective effest ta 1 July 1985. The broken period referred to in the preceding
paragraph commaneas with tha cperative cate of 8 T3B and concludes wilh e date of is repeal on 27
Movember 1267 and b5 replacament, in part, by enother Act, Taxation Leaws Amendment Aot VR8T {Gth)
setting out sligaty different esltario 1o be met in ordar to achieve ekigibility for the deduciion, From the date
of e anrauncement incJely 1965 until the ntroduction of the Income Tax Assessmant Arerdment
{Ressarch and Dewelopment) Bill 1886 to Padament ir May 1988, the exacl terms upan which the
coreEssion was to be made gvailghle wers not knowen publiciy.

(5] ©n 6 Septembar 1880, the Depuiy Commiassoner of Taxation requesied the respordent 40 make a
deiarmination "whether those activities corgiituie reasarch and developmert activilies tor the purpoze of &
738 of the Act”. Althaugn it was not spek aut, the request was autonzed by & ZEB{32 Y which weas in the
elleEneiregg beaTres:
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FaR{34) Far the purposas of making an asseasment of the lzxabie income of an eligrble compary of 8 vear
of incoma, the Cormmissioner may, by notica in writing given 1o the Board, reguest the Boarnd o catapming

i1 writing whether partlcular activities sarried an ﬁ ar on bahalf of the company during the year of ingame:

: . T e -
wene research and dewvelopment 42 ATR 1073 activities and, where such a reguest s given o the
Baard, the Board shall comaly with the: requast.

[8] i will bo notad from the dems of ks subeaction thet the Boarc’s 1esk was o detarmine whether the
aclivities carmed on "during e year of income” were resesrch and development activities. The use of the
ahease "durlng the vear of income' raizes questions whether activilies must gualify during tha whole of the
year or from dime to time and. in the lattar evant, whetner the penod during the year of scome in which
ectiviies qualifiied a5 research and devedopamen! acliviies has o be a significant part of thei particular vear,

[7] Pursuant to 5 360 of e Mnoustry Research amd Oswvelopment Aot 7886 (Cth), the respondent, by is
delegate the Tax Concession Canmites, detaminec and cerdified 10 e Deputy Commissioner of
Taxation 1hat in respect of the relevant peried "the devalopman! of [the projact] does no! comply with ;he
definiflen of research Al develapment In the Act’,

8] Both "research and development expendiue” and “research and develoament aclivities™ am defined in
g 73B(1). Broadly spesking, qualifying sctivities ara those that are systemathe, investgative or exparimental
ectiviies that invalve innovatkon ar techniczl risk and rmeat other qualficetions of the aubesctkan. During e
relevant period, the applicant was developing computer sotware (the praject) which was iniended to be an
informalion processing system for use in any envircnment demanding high volume, high throughpu:
transattan processing and ongoing praduct development, There was fe dispuls that the project waould
hawe coenpliad with #e raguirements of the definifion of 'research and desslopent activitles” werm it mat
for one of the exceptions (o be found In 5 738023,

[91 Thes b5 in the folloving erms:

738(2} For the purposes of the definifion of "research and development activities® in subsection {1},
activities thal are carried on by wany of -

ta} markel research. market lesting or market davelopmeni, or zales promotion (ingludng consurme:
sunversh,

(o} guily contral,

{zy  prospacting, explorng or drilling for mirersls, peteoleun or naturs! gas for e purpose of déterminimg
the sEze af ualily of any deposks,

id) the making of cosmetic modifications or swylisfic charges o products, processes o production
methods;

{e) management stdies ar efflcEency surwes:
i reseadch In socsl sciences, ans of honanibes;

{g; the developmend of carmputes soidwars otharwiee than for e purpose of sale, reatl, liesnca. hire or
lease, ar

(hy  the making of donatans,
shall be taksn nol to be systamaiic, imvestigativa or experimental activities.

Although some atlemal was made by Te applicand to draw matters covered by the ahove paragraphs into
specifled catepories, | have been rnable 1o dlsiern any cornecding link between them. The 8 exceplions
appesr to have been amved at hapnezarchy or &t hest with relerenco to the experienca of the respandent in
particalar circumislances. Zach of thern involves the making ol 2 separate value |udomeant n policy terms. |
have not been abde to derive any assistance in the interprelalion of para (g) fram = consideralon af he
terms of =il tne aother paragrephs.
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[#8] The development of eomputer scitware, described in the firs! part of para (@), I8 excluded from
complisnee wilh part of the definibon of ressarch and developmeant activitiae in that it i3 not B ba Jawan o
be @ systematic, investigative or expermwental activity, The remaindar of para (o) constiiutes an exception
o an exeepton. What has o e dedaded, therelone, s whother the admitted develapmert of eomputer

aaftware, which 42 ATE 1074 atherwise would have complied, 19 exclumed from quallflcaton by the
ferms of this paragraph or whether by estableshireg the existenca o a relevant purpose, Ihe applican] can
bnhg dseli within the exception to the exception,

I11] There are 3 princlpal guestions to be determined, The first is ihe meéaning of "purposs”. appasring in
para {g).

. The reepondant contends that what must be shown i@ 8 dominant or actuating purpose, The
raspondent argued that the pososs of e applicant was to devalop the projact for the applicant's own
rternal nescs, If there was another purpoze of sale eloslera, A was merdy incidental and was not the
"ruiing, prevailing or most influentisl purooas” driving the development,

. The applicant agreed (and the ovidencse supponied B submission) that at all rekavant times, the
deminant purpaose of the spplicant in devalooing the project was o satsfy e applicant's own In-house
requirarmants. Howsawar, it wae the spplicant’s contention that the purpose requirement in the paragrash
exlendsd o any relevant purpose of sake elestera that was not insubstantial ard that Such & parposa could
exist gide by skde with 8 non-qualifying domirant purpose,

. The use of the definite artizle before the word “ourposs” in para (g] may or may not suppart the
rezpondent’s argument (hat thare can be but one purpase 1 corsidering the appfication of thes paracmaoh,
ewen thowgh manifestty and from a commercial point of view, thera may he more than che purpoas apd

there may indesd e a mulipbicty of purposes,

[12] The second mater o be considered is the way in which the applsent’s purpose is to e decamed, I
i%, @5 | henee S3id, a karge company with & Bargely noea-adecuiive Board of Directors, a Board executive
committae and & atructured eyatem of management. To what extent s the aurpose of any of the managers
the purpose of the bank? Fanmal records of Board invohwoment in the development of the project ase not
conclusive. |1 will be neceazary to consicer what evidence thwere s 1o suppart any impuled corporata

pLYPOES.

[13] The third matter for considersbon having estabbished the legal framework B 10 examme the
voluminous evidence before the tribunal 1o determing whether It suoports 2 case for eniitiement to he
deduction in accordance with the construction of the paragrash whaeh | must dedeeming.

[14] For regeons which are not here relevant. the events opan which ihe applesant reles occormed boelvwean
12 and 14 peers ago. Many of thess evenis WeTe convereations or rather, Fecansinictions of conversations.
Maturalty none of e withesses fmoel of whom have ratirad froem the bank's empioymart) wers ahble 1o
recall conversatons in detail, Moat reiied upon impressions and cecollections. Obwriously, datails of hs
nature waoukd haye feded from maoet mamones wars i rat for he fact that the atteptions of the wilhesses
Feawe I reoerl Lires boen loouseod oo these events for the parpose of these proceadings. That foous has
incduded an examination of relevant documents o assist in their recollections.

HE] None of 1melr aral evidence was seriously chalienped ano carizinfy no suggestion was rRiaad a5 10 the
credit of any of the withesses, Mevertheless, | constder il unsafe to rely upon reconetructad conversatinns
of such an ape and propose (o take account of them only wiwn coroboratad by corcesmporaneous
docuritents. Counsel for the applicant acught fo distinguish bebween remembsance of @ puspese and
remembrance of corversalionns melating o thal purpoze. To my ming. this & a diatinotion wilkaul =z
difference,

[16] Betore sxamining the fachad evidencs, however, it is necessary to setlle the lagal sramewnrs within
which that evidence is to be asseased, | herefore Lurn o @ censidaration of tha mearning of "ihe purpase” in

[17} The respondent submitied that o consicerng e nolion of "purpose” one should ask why was the
cevednament actlvity undertaken. | was referred Lo the discussion of the nature of an operative puspose in
Tlimanns Beicheres Py Lid v Ausirslazian Meat Indusle Entalopess Uaioy (1870 42 FLR 339 21 349 |1
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was submiled thal this concept was equivadent o the nodion of & dominart o acteating purpese as
dispuzzad in Evans v FOT {1936) 55 CLE 80 at 99 and FOT v Spoless Senvces Py Lid (1388) 15868 CLR
404 gt A16; 34 ATR 183 at 168 968 ATC 5207 21 5206, An operative purpose, the respordent submitted. is
o be distinguished from an appreciation that conduct meight Reve 3 specfied effect, The laller coes nal
franslate Inte the purpose far which ihe relevant conduct was engaged in. One does nat ook &t the effect, il
was submitied, bat rether =t the actuating reasone for the activibe. The respondent submitted the! one
ahould look to the read reason sy something was done or nol done and to whal was in truth Re abjact in
the minds of the relevant persons when they engaged in the conducl In suppoert of this propositien the
res pandent referred 1o Crofier Hand Wéowen Harris Tweed Co i v Veich (19d432) AT 435 at 444-445. Fram
thase general submissions the reepaondant procesded to the conaclusion thal ibe words “the purpose" 0 the
relevant paragraph musl be sufficlently fwed o definde a5 o constitule the aperatve or dominant or
actualing Feason why samething is done. 1 eubmitted the! an appreciaticon or resdization or Bxpectation may
not, and genarally will not, suffica.

[18] | faund these penersl submissions of Emited assistance for a rumoer of reasons. They are based
upon conziderstions and judicial discussing of diferend statutas anc of legal siuabons in differant legal
cantexts from thoes wilh which e prosent application is concerreed. |§ s ol o s poinl 10 consclar what
meaning was atlributed 1o the word "purpose” In & diferent staiutony contest, The statutory prendzlon in
Tilfenarins was a pensl provision 2nd not 2 refieving ane &8s in the presant case. The discusslon in Groffer
et with stancards of proaf io be applied in establishing tors in the nature of conepiacies. Spodfess
Services concemed the application of Pt 1WA & circumsiances whers the [TAA 1936 itself prescrded a
domimant purpose. From thess particular sileafions, it seemns 0 me, Ihal general proposibions, naving
aaplszatan o the particular circumeiances preeantly under considerstion, are nat availebie. it s chear as &
currenily acceped principle of Imberoratatios hat e meardng of any phrase 5 10 be dedemmined having
reqard [ the context Inowhach i@ appesamrs (CIC inswrence Lid v Bankstown Football Cluk Lia (9087) 187
CLR 384

[18] Mot only must the context be taken IMo account but the pupose of the statute must, 0 far o
possible, be cffected by an avallable approach to snterpretation, tn this resaest s IMportant o roke et
the pravision to be congirued is an incentve and relieving provisan, not one imposing tax or preventing
avnidance, as was considerad in Spolfess Senacas.

[20] The authorliss dealirg with the cormet approach to interpretation of orovisions of this kind were
calbested In the appican's witten submisseans a3 follows:

In FCT v Moy {1998] 39 ATHR 129, 96 ATG 4585 Kirbry J szid a3 ATH 143, ATC 4595

Pravisions of this kind, affording reliel b the aspager, have convenbonally been trealed as, o some sxient
beneficial, |t has been 2abd that they "should not be narovdy congirued aned should be interpreted o
promote e purpose or objact underdying the ralenvant Act® Pisssey Auzirels P Lid w CCT (1888 20 ATR
1538 =t 1543; BS ATC 5163 ot 5168, Sea atsa FOT v Top of M Cross Py Lid ard Travs! Haldings
{Ausiraliz) F'I!j.-' Lig (1981) 12 ATE 413 a1 422 81 ATC 4553 al 4571 [Bowen CJ and Ellicatt J]; Penarih
Fughy League Clut Lid v Comr of Lang Tax (MEW] (1983) 2 NSWLR 816 al 822, {1953) 15ATR 1 &t 6-7;
83 ATC 4109 at 4714, Each case must deperd upon its ow statulory *anguai anel diia el slatutony

purposes. Honvewar, | do considear that the foregoing approach: is the comect one. 42 ATR 1076

ATC 4—464 Elt 4488, FCT v Rﬂymds Aursiralia Alemima Lid {19&?:1 18 FCH 24 ai 35 46 18 ATR 598 at E-Eni
G14: 87 ATC 5010 al 5022, 5034, FOT v Faywir investments Piy Lid (1990) 22 FCR 467 par Bower [.‘..I
and Frepch J, and Cranulla Spthariand Leagees Clot L @ CCT (19807 25 FCR &2 at 140%; 21 ATR 300 al
325 00 ATC 4215 at 4237 :

[21] I Is tree thal these prlmary approaches o inkerpeetation may be madified F & condrary irtantion
apoears in the legislation. | see no swch intertion in the paragranh under consideraton, The refioving
nature of the orovision is not abated hy the fact that tha reesarch was ullimaiely non-productive. 1L s not o
requirament of tha section thal the product of tha regasrch be income-producing or that e research be
carried out by 8 axpaver corklucting an sncome-producing busingss, Therm is no rezson to imphy a
presumptian that the research and developmant should be undataken prncipally 10 prodeee soneetbing for
sale. The fundameantal thrust of the legislalion i that aclivities with & nacaessany degres of risk, innovation
and navelly will guallfy for the incentive, i leaking 21 the terms of e paregrpb one $hould not take 2
MArFNY AREESAc 10 conaniction {(fmovairy Rezgarch and Developmant Boara v Lnises infarsalion Sehices
Services Ausiralis Pfv Lid [1907) 77 FCR BG2, 37 ATR 82 97 ATC AB4E8). Furbemare, 5 provision
decsignad to encourage a class of wotivily should not be given 2 narcow application { Dieieim Manc@ciuriog
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Fiy Lid v FOT {1893} 44 FCR 450 at 457, 26 ATR 465 at 470-1; 93 ATC 4703 at 4708-2).

[22] The wee of the definite article "the® does rol, In my view, Bmit the appeoach tha! one should take to
canstngng the meaning of the word "purpese”. § "purpese” Includes "collateral purpose”, its meening is nal
changed by a reference to 11 in this way. Thare = no reesan, Inany eveni, why the purpoees muel ardinasily
be reparcad es a dominan! puroese in the absence of any consideration poinding 0 & éesired contrany
meaning (FCT v Mowat isa Mines Lig (1821} 26 FOR 269 at 278, 21 ATR 1284 af 1302-3; 81 ATC 4155 at
A182).

[23] The srongest argument for the applicant's subrigsan that purpese e ot to be restricted to "dom inant
purposa" i, i1y viewy, 1o be Tound within the context of the legislaton, Elsewhare there are references to
an excusive purpose. Far escample, there ara raferances to "excluaively for the purpose of” in as (4), (3],
(T (18), 210, (23], (24), (28) and (31) of & T2B. In para (7)(k) there is a referance 1o “for that purposa and
not ... for any cther purpose™ A reference W different degrees of purpose etsewhere In the same sRiuls
indicates o me dhat the ursdomed use of the ward in para () means thet the word is l8ft ungualifiad and
that the inference proparly to ba drewn = thed no guefficstion relating o sole, dominant or main is i be
imputad. There & a presumpban thal untess e comtext indicates to the contrany, worda usad In the same
sackhon have the same measning (Chyre v DCT 1081} 150 CLR 1 st 10; 12 ATR 173 &t 175; 81 ATC 444
at 44 33%). From the various subsections of tha aciual saction under consideration, it & dear that Pardiamenti
was aware of he vanious comerts the wiwd “purpese” could hawve, The fact that parz (Q) was nol caslin
simitar terms can not kave been an oversight, The absence of the restrictive words indicates o me an
intended brogder approach o the meaning of "purpase”,

[24] A further argumeart witich | find parssasive i based upon IGE . Ari EuEIir.atiun of Lher wited in the way

coniended for by ihe raspondant would bring abaul sumrising results. kn this respest. |
addopd what was pulin the writen submiazone of couraal far the apalicant aa follows:

0o e contesxt af 5 738 the expression "for the purpoee of” {without further auelfficstion} ie always &
refarancs tothe "dominant”, "main” or "meajor”, or real motivatng” purproses, then

{&y Imarder o cualify as RED sctivitias within sube [1] dedinition, the activiliss muest hawves tha dommani,
or main or major, or feal mativating purpose of acouring new krowleodge, ete;

{b} theytherefore cannod heve the dominant, or main or major, or real mativating purpese of
i} discovaring minerals, etc (para (2Kc)), or
iy sake, rent etc (para {2)(q)),

as that purpose would displace the “doeminant”, nain' o “majer”, or “real motivating” purpose of acguiring
knawiedae, ete.

This would mean hat para (o) was oliose - a concliesion 2 court will cezach onay wile: relectance - and {hat
para {q) was inherently contradictory, since expenditure which passed (s test would theretw fail the
definiton satafacion of which the purpoee excapion i para (g seeks o peeseree. This canncl be the
carmact condusion.

It follows that in lhese provisions "for the purpose of' cannot ahways De & referance o the "dominan”,
“maln” or “makor”, or "real matvating” purose,

Thera is a further inharart difficulty in apolying 2 dominant of main purpeas requesernent in s Y3R2 00 a2 il
anvisages saveral oligibke purposes, rone of which mey be domimant. | wouid be an odd result i 4
taxpayer's activiies, directed to the developmen! of softwan: for tha purposes of balth sale and lease, in
circumstancas whera naithar was a dominant or major purpoae, fellad o satisiv & T3EZWa). A0 amlogy
may b= drawn with the formar detinition of “trading sicck” in g 801} of tha ITAA 16836, 3= to which bMaszen
S, Wison, Dawson, Toohey and Gaudren JF obsarvad in dohn v FOT {19350 366 CLRE 417 &t 431 0
ATH *ald; B3 ATC 4141 at 21407

The definifion of rading stock”, in spaaing of the "purposes of manufaclure, sale or exchange", coarly
predicates that one such purpose shall attend the scquisiton of the tem m guesiion. The definbilon doees
rt TEguire that th redesvard pPURpose [ e sole or even the domitiant puracss,
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The level of puracse regurad & that spaken of by Gibbs CJ in Suland v FCT (1085) 160 LR 65 a1 87 17
ATRE 1 at & 85 ATC 4765 at 4772 in the candexd of 5 260 (whers there is no speciication of carminant or
incidantal purpase):

- ther avdidance of fau (by which | mean 1o indude any of 1he purpases mantoned In 5 26800 need not be
the gale purpoae of the amangament. in Hollock v FCT (1971} 125 CLR 647 at 857, 2 ATR 601 =l 606-7;
T ATC 4202 at 4200-6, | respectivlly dissented fram thw view - lhat the svordance of tax muat be the soie
ar at keast the pringipal purpose of the arrenpement, althogh ! conslered thal it wodld not be anough to
risbfy the pppeication of the =eclion that lex swoidance was an imesseniial ar incicental feature ol the

arangemeni.. ...

If f=x avoidance is one of ihe main purposes of the arrangement in the sense thet it is not inessential ar
maraly mcidemial, ihat is enoegh.

Hie Honour ook & simila; approack: bo e sonsiruction of an ungualified requirement of "use® in the Sakes
Tax {Exempilons shd Classiicatons) Act 1835 (Cth) In DCT (S4)  Stewart (1884) 154 CLR 385 2t 390: 15
ATRE 3BT at 301, &4 ATC A148 at 4140

Mo doubt an atticle woukd not fall wilhin dem B1 if the use o which |3 was o be pul by the hospital or
institution was transient or insuhetantial; the suegeston in FCT v Hameraley fron Bre Lid (1987] 12 ATR
428 at 435, 81 ATC 4582 at 4500 that fne goada must be for use to a "significant degree™ would appear 1o
be Correcl,

[28) Yei ancther reinforsing considaraton Savwaueing an unoualified intaﬁetath:rn af "purpoas” st be found

F1 the extrensous maierial. Agam, | am indebtad fo the writien submissions of counsel
for the appleant which put his arguirsent a5 follews in terms which | adopt:

The Explanatory. Memararda to the Bils which Introdoced s 738 mbo the [TAA 1936 and subsequetsy
amerdad it by the detetion of 5 F3B(2)ig) and the substitution of & 73B{2AY also suppoar this view. The
Explanatory Memorandum io the Income Tax Assessment Amendmant (Reseerch and Development) 2|
1988 {Cth), which infroduced s T3B into the [TAS 1936, doea nod suoest that “purpose” in former & TAB(2)
{3) wae Imended [0 meRn dominant of man purpoes. The arly relevant part of the Explanatony
Mamaorancum is the following pasasge &1 p 146:

computar ecftwere developmerd - the elicibility of soflware research and development which forms part of
afodher research and development project will penarally be deperdent on the eligibifiby of that projact being
estahlizhed. Frovided the general definilion in resesrch and development acdivilles = mel, cormpuber
suftware devalooed for the purpose of sale, remt, licence, hére or lease fo moltiple clients mey quallfy,
Houline compuler prograsmmmg or n$iouse scfiware dewglopment would gererally not saticfy the
reqirrem ent,

ft may be noted that 5 7IB{2H0) doss not in fact require the purpose of sale, etc to multiole clisnts as
suggested hy the Explanatory Memorancur. This deficiency in s 7IR{2)(g) was remadied by the Taxation
Laws Amendment Bill (Mo 5 1967 (Cth) whieh repealed 5 T3B(2)(0) and substituted s FA(AKZR). Tho
Expanatory Metnorandum 1o thal Bil made the following commenits ralevant 1o ks amandmant:

The second of the announcad sroposals will amene Lhe specisi concasaion for reaearch ard develsament
wrpendilure so that the develvomend of compuier aoftwars that is mod for sale, rant, kire, or licence or lease
1o two oF more persons whoe arc nod associates of the developer will be exciused from the definiton of
"rasearnch and development activities” in 5 736 of the Principal Act. A% peeseat only the development of
computar software that is nat for azle, rent, hire ar lease o another oerson iz excleded. The [pention of
hig exchusion is thal experditure incurred in the cevelopment of computer software required arty for "in-
hnuse" purasses should nol be deductible,

It is claar fram this passage that the Irtendon of the amendment was to ove effect to the arging intardion
of the legisiature that, in the case of computer software, & purppsa of safe eio to multiple persens was
recuired and that 1he amendmend had sothing o do wilh he introducticn of & now ‘purpese” requitement.

The purpose requirgment in & TaB2A) & exprassed v a difarent manner fram s P3BZKD). The new
wording makes clear that the purpase requirement 2 not & dam:nant parpaose.
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The fact that 5 TAB(2Yq) was replaced By TIEZA) would anly de ralevent 1o 1he Imespretation of 2 TIB{3)
o1 if the wards of thal section werse ambloucls: see Afine Ph Led v FCT (1901) 28 FCR 203 at 212, 21
ATR 1320 at 1328, 21 ATC 4125 al 4202-3. In our submrasion, the wording of 5 T3B(2)(g) & not
ambigeous. Even if the socton was ambiguous, the fact that s T3B{2)Q) was replsced by 5 YIECZA)
suppors our submisslen as to he purpose requirement of the former secllon because hore is rathing in
the: Explarany Mamaoranduwm to the Tawaton Laws Amendment Bill (Mo 5) 1987 which suggests thal e
lemislature imtended o change the purpese reguirement In relaton to the dewelopment of compuler
gaftware.

[2€] | heve concluded, therefore, (sl the applicant meed snow a melevanl purpose which was ot
insubstaniial, evar: though i was not the applicant's dominent or actuating purpose. H would ba rara that
any commencial ventung was undertaken with one soe and undewiating purpase in mind, The ooncliusian |
lave reached has the added advantage that i s conslstent with commarcial reslity, 8 subject with which
tha legiziation ilsel is concemed. Research and devalopmen: iz not caried out ina commencal vacoeum. 1

i% ungertaken {as the definition makes dear] o aoquire new 42 ATR 1078 knewiedne ar 1o create new
or improved products etc. The acguisibon of new knewledge may lead to developmendte in & diraciion
ertirely unanticihated at the commercement of the research. The products created may be different from
these ofiginally envisaged. Research follows the path which il creates. The purpese of research would
namalky change and develop as the course of research ilsell dictaged,

[£7] How wae this purpose manfested? How am | o discer a corperete pummose in such & lange and ™
diverse corporation as the applcant?

[28] Becisions such as Alfed Pestoral Holdings Py Ui v FET (19088) 1 MSWLR T at 5 (1983} 13 ATR 575
at 825-30; 83 ATC 4015 st 4017, wiich alifbite 10 3 compary a state of mind found in the person or
persons who are reslly the directing mind and will of the company (or as his Honour Hunt f obsarvad "the
very eno and centre of the parsonality of the coporation™ are of [e assistance in cases of this nature,

[28] There i litle in e evidence before me directly indicating through resplutions of the Baosrd of Diractora
that this guvernirg body was & party 1o each end evany stage of the developmen! of the project so that i
might be =aid that it wae dora in the Bosed's name, reflecting the compamy’s purpose, Mogt of the research

and developrment activily reled epon was carmed out under = plan originally aporoved by fhe Board, but
effectuated by managers, | see no-problesn i attributing the intention of 1056 managers o the company.

[30] In Tezco Supermacess Lo v Matirass (18072] AC 153 at * 70-171. Lord Reid said:

| must start by considerng the nalure of the personalisy which by = ficthon dhe law atidbutes to a
corporation. & living pesson has a mind whach can hawve knowledge or intention or be negligent and he has
hards to camy oyl hes intentions. A comporation: fas none of Fese: [ musl act through IVimg persons,
through not alwaws one or the same persan. Then the person who 2otz ks noz speaking or acting Tor the
company, He |5 acting @& the compary and hie mind which direc:s his scls & the mind of the compamy.
Thera is o question of the company baing vicanoushy able. He = nol acting as a servant, representative,
sgent or delegate. He i an ambodimenl of the cormpamy, o, ene coukd say, he hears and speaks through
the persana of e company, withén hils asgeoprlate sphers, anmd his mird is the mind of the company...

Mormally the boerd of directors, e managing director and perhaps oher superior officers of 8 company
carry oul ihe tunclions of maragement and speak and 20t as the company, Their subordinates do not,
They camy out arders from abowve and o can make no difference that they Bra given some meagure of
discradion. Bul the board of dwectoes may dalagatie some pan of thair functions of managament giving 1o
their delegate full discredion to act independertiy on insFuctons from them, 1 see o gifficulty [ holging that
thiey have thereby put such 2 delegste in their place ao that within the scope of the delegation he can act a3
the cormnany.

[31] Thase observalions were adopbed by the High Court of Austraia o Hambtan « Whitehead (1985) 166
CLR 127 al 127,

[32] H there has been = delagation to parlicular officers of the company, 1heir actions and their intentiors
ara equated with those of the company (Damels v Anderson (1995 37 NEWLR 438 al 576; 16 ACSH 607
at 731-2). Even i1 here has baan na formal delecation bt the decizion making fusction = neveriheless
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assumed by ar, in fact, eatrusted o dentifled officers of the company, il & the intenlion or purpose of thoes
afficers that iz the intentian: or purpose of the contpEny:

[33] | wen now fo the evidgence presered 1o the Ichunal. There were 7 lever arch flles of docuiments
praduced by the applicant by way of drscowany. These were carefully axamined and anglysed by noso
regrasanting the respondent. Howeyer, mdierences were maca ocoly lo certain salected cocuments In

wolumas 1 and G, Partcular referonos was 42 AT 1080 made g mirutas ol convarsations, file notes
and rmemoranda passing bebveen various offsers of e bank. The responcdern relled uped fofios 1, 12-15,
16-17F, 38, 120-131, 132125, 184, 187, 388, 2018 anc 2235, From all of theae decuments, the respondent
soight 1o shaw that developmant of the projeci waa primarily far the bank's own purpoees. Az this was
readily adrritted by the applicant, and as | have concluded that "purpose” may include a collsteral purpeorse,
there s lilkke assistance 1o be desived from documentary evidence of an ad-xitted Thee,

[34] Evidence was also gven by wrilter statement from a number of persons who (with one exsepion)
were refeed officers of the bank. Only one of the witnesses was slili emplioved in that capasine. Al o them
sgve ithose whose evidence wae of 3 more formal nelure ware cross-examingd. Mone of thiz crose
exarminatan, however, led 1o any substantial divergence froie the evioence az ariginally presended. The
documentary evidence was uzeful not oniy 10 support recollections, but &lse fo chart the colrse of the
peoject to tha stage when the purpoae of sale etoeders came Inte aaing. Infact, & the end o the day e
was no real dispute on the evidence. The only argument which ocoupied mos! of the submissions [ured
upan the way in which the facts @5 presentod should bo inlespreded in the fight of the pravisions of para (g).
I %, therefore, posaible to refer to this large volume of evidence in a somewnal abbreviated and
summereed form.

[35] The conternporaneous decumenls show ihat the applicanl embarked upon the project for the putpose
aof developing improvaments o ite way of easiving on busineas 0 the e, I8 bail & need, which wae
referred Lo a5 @ Survivil isswe, ie recevelop ds computer syslem. |1 peroeived that it reeded io provice (taell
with & computer systam af a kind which would replace ds er syslems (whaeh |t regarded @s inflexible ang
antiquetsd. which could no be sconomically sustarned and which could not be adapted @ mes fhe
challenges posed by cerequiation) wilh orse which it saw as being Accossary nat only to nurure, but 1o
protect #s core banking swatem from eompetttan and whick wauld sustaks what the applcant $sow as an
inevitable evoduiran of its business which wouwld mowe bawond its core banking buziness into other aeas,
including the supply of informalbion sorvces,

(361 The ramager wha was peinclpally In charge of the project explained ne emisaged area of utilissbon
outside of the applicant's core banking buziness. There wes, for example, an ares of Infermation
inbermediation which ol e covered by the spstam. Customers of the benk were customers of olher
organisapons and govemnmments. The servioeng of procgrams swech as kavally pragrams seen Soday, coud
have been comprahended by e sysbarm i1 research showed that this was feasible.

[37] Other non-hanking senvices could De made avaikable, For example, one of i apalicani's competior
banks now setle ahare broking services throwgh the interet. The witness recalted thal tils wwas the ivpe of
sanvice the appricant had in mind during the course of e project's develocpment. Medinank was startimg up
al the time. His evidence was thad the aoplicant tendered for the computer alement of the program. In order
o make this availabde, the desion for the programn had o e generic 5o 1hat i could be broken dowr info
medulae and then reconstruced it accordance with the customer's “egquiements. Noveriheless he agread
ikal the prime motivaiicn at e commencemant of the prosect wae to eslisfy he bank's n-houss
requlrements,

[28] This much s cazr. However. A3 the projact developed, s marketabllity o athers bedame apparent.
Third party merkeiirg becenc mora stiractve as a8 prospect as e project developed, YWhen il was
cOmmences, the applicant bad oo ieea of he final cosl. Those costs conbnue to escalats, howsaver, to
such an extant that serous consideration wai given 1o cost recovery Dy way al third parly marketing. The
project was a high risk oog. i involved she davelopmen: of what was known a5 an Integrated banki

sistcm. The evidence suggests that, sl that lima, no one had baen able successftlhy i dewvelon
such & system. Fthe aoplicant weee succassiul, then he softwars could be exploitad eommmergiaty,

[39] Alter initiai rescarch peoject papers and subordinate dévalopments, tha owarzll projent was reduces] Lo
& mnute subemitted to the Baard for its aporaval. ‘| bis wag evidenced by a Board minute of 4 Cefooer $935
gettng budgetary limis. Howeser within those limits, the avioenee was e pe'son whose budgel was
approved was authorized fo catarmine the nalure and exieni of axpendiure, The Board was kapt iniormed
of, rather than reguired 1o asprone, undertakings within the authodty of the chief geraral managers. This
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was supplemantsd by 8 process of formal consutiation and amvice.

[40] by additionr ko the weitber mateeial presented 1o the Bosrd which Was approved i the Board's formal
resalution, There & a nele of & presentation made al that mestng by the Chief Execulive Offtcer, The
contants of the presentation are not noted bul in his evidercs, that officer recalled that fhe preszentation
cocupled micts than 3 nours,

[41] There was an execulive cormmilee which perfonmed a communication and oversight roie in relation o
e activites of the chief geaeral mansers. By the lime fhe rmatier was pod to the Board. i had been
Thareughly revieswed by ine Bosrd's own committee, whose recommendations were unlikedy 1o be rejectad.

[42] The evidance led before tha trbunal demonetrates thet the bank had at least A wo-fold purpose in
devaloping the projecl. The cone systpm was, from the perspective of the bank’s own operations, *a
surylval lBsue® but it also maoe senge to market the successflly devedoped software not ohly to other
international banks (which e applicant at that lime did not regard a8 competitars) but io other financial
and narHinancial organisationes, amoeog whom e decision-makers parcaived that thare was 5 market arud
need for such a system. The existence of he need and market shaped the struciure of tha systam and was
e backeround 0 e bank's cholos of & dewslopment co-ventuber.

[43] In my wiew, the limied formal invelvement of the Boasd does nol defract from the existence of a
eorporate purpoge evidenced by the actons of those authorised by tne Board to pursue the preject That
purpose of marketing the systam for eale or Hoerce whien it hed resched the stage at whish there was a7
rrarketabea procuct was more than a merely Incidental o imsubstantial purpose of thao decisicn makers and
the banhk. While the purpose of satisfying lha bank's own needs wae critical, and a0 1 may b said to be the
desninant purpose, there was a concurren) and substanial purpose Invalvirygg an intenion o mecket the
product eleawihera.

[44] Tha: porpose was amply demonstzated by contemporanecus documents distilead and highlightad in
chroncdoqies prepared far the purpose of this application and v the comeersations of relevant officers. all of
whom gave evidence and none of whose racollections were seriousy chalkenged,

[25] From the oulset, the sysiem was desigrned at a lewef of genarality hewnnd the needs of the banks own
Biesiness o make i penere and fiexibbe enough to be adaated o olher businesaes. The bank's righis 1o a
marketabk: spstem o were protected, There were dealings with the Bank's awvare in e United Stales of
Americe snd with = supplisrs gnd with #s propoaed co-venturer which could be explamed ardy by
rexfepenees 10 an inlenkan b deal with the produret oulside the bank's own eystam.

[46] Thers was a joint marketing approach o American banks @ e 1886 end the appointment of a
marketing manager in 1987_ Although the pericd In question commancea ar 1 July 1885 and eoncludes an
27 Movemper 1037, the purpose evidenced by these evenls taking plase duting the relevant period e
aufficientty shown in accordance with para (g)] in my view, The purpose may nat bave axisted at the

commeancemsnt of the project. Tha fact that it arose and became & purpose af some 4#2 ATR 10&2
substance durng the ralevant period and conlimuing for 2 subsiantal part of thet relevant period is
sufficient o gualify e expenditure,

[47] It & oredl pessible b pEnpoirtl e Say dpon which the ancllary purpose was formed, Toere is no
egreglous event 1o which ane can tim and say here was the bith of the tebevant perpoas. |Egrew Ik the
minds of sanior officers as part of the bank's purpose aver a penad, All 1ha! s necessary for the apolican:
boe show, howssver, i that the purpose existed "dufing” ihe relevant year of ncome, The 1 defmes “durng”
in 2 ways which, n the pressnt context, may be neonsatent. The fizst meaning given iz throughout the
continuanse of ™. The secored meaning is "Tn the courss of. @ seems 1o me that the secend meaning is ©
bt prefered.

[48] It is te act of reasarch ar developmant for woich expenditure s ncurred whick gives rise to the
entiflernent to tha deduction. Common sense would seem [0 indicale thal an applicart nead not be invaheed
in such activities on each af tha AB5 days of the year of income. H any rasearch and developrient weso
carried out at all on any day or any numbar of days, and experditure was ircumad for thal purpoas, then
e fesl wolld be mel. Consequerdly, il scoms oome that it = nat necessary o show that e relevant
PIRRasE 0 s {9 was 0 existence thwaughout the whete of the perod from 1 July 1985 io 27 Movembar
TB8Y. i 5 ewisted in the course of ihat peroo for howeve: long of shart g time, the Board would Be bourd
by 5 TAB4) b2 find that the sctivilies werd research and development activities for the relevant incomse
vear, To some exient, | was dependest upan undocumentad recollaciions in determinirg when tha ralsvan:
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DT pose came inte asing.

[48] | am consciowes of the fact that evidence of an applicant throuoh fs officere A= 1o the applicant’'s ow
purpose must be recefved and tested cautiously. Nevertheless - the cbjective facts and comesponding
daocizments (all of which were arpely unchaienged) lead me o accopl their afirmatiar: of the applicant's
purpose a3 a collateral or subsidiary bui, nevartbaless, substantial purposs, ir aceordance with para (g1

[50] Evidence was given by ihe man who was managing director at the relevan tme, He was also a
member of the Board. Hie unchalkenged avidence supported thoas oF his general manacers 25 1o e
astablishmeni of the existence of a potendlz? market among overseas banks which would ned be repgardecd
as compelitars ko the appicant but which had simlize problems and no comespandirg solutior. Contacts
were made continuady on an imformal basis 3nd prior to the relevant board mesling, o0 a formel basis. A
particular general manager was the exacutive io whom the Board detegatec decsson maeing power It e
infarmetion tachnology ares subject oy bo contred through Budgetany limite as to the spending and the
vakde o assets reallsed. As o result of discussions with other banks in similar non-com peting positions, ke
formned the view that they wowld be interesiec in purchasing any system whish the applicant suecessfully
devalopsd. He repeated on 8 numbar of occasions his mtention, and the applicant com pany's consegUent
intenticn, of realEing @ penetit fromn the proaducs of the project (2 coslly exercise] by marketing the =ysiem
and ils components: | have no reason to reject that evidence, He recognised that there had te be a
marketable product bedore sny markaeting oregrem could b commenced. In fact no sskes aroee out of This
research and developmen and the projecl was dltimately abandorad. Thal fact, howaver, has ne bearing
on whether the activilies = respecst of whaen the decuction is soeghl, gualified urder fhe relevant
paregraph. The deduction is availeble whethar or mot reesarch and devalcpmen was seeeessial and
winsbrer o nol il bed to the dewslapment of commadiles ar syslems which were ulimeiely sold atoeiers.

[81] Cner officers gave evidence which can be viewed only 25 supporting the evidence of he chiaf paneral
manager 25 to corporate purpnee. Evidence was ﬁ n by other officers fankmn below e pamersl

manacgers . Their evidess was Uselul, however, b wany of corroboration of the corparale
nurpoas of the decigsor makers. Far exrample, one of the officars was and argy 160d ol theaim e market the
zystem, he was also directed to taee steps 1o protect the applicant's posilkon from adverse claims, botk By
way of infringements of ofher rights and claime of infingement of he appdicants, and @ watck the
relaticnship with the proposed co-venturér for the same purpose. Thess instnactions amnd the schons of Hhis
offlcer pursuant to those Instructions are cansisient oaly wilt an intertion to capilalise on the ecfiware and
riot restrct its use oniy o the bank's pirposes.

[5Z] Arather officer 81 & subordinate level gave evidence that the nairactons coeren 10 b as =
programmer wers o corslnucl a set of progresns 21 a bewel of panerality which excesded that necessary if
the syetem were 1o be developed only for the speclile needs of the applicanl and was consisten: only witk
an intartion and purpose of making the eystem availabla far marketing far othe matdutions, This officer
akEo received speciic nsiructions 35 1 e pu-poess for which the syslem was baing daveloped, fcluding 2
puroose of building 2 marketabie produwc:. Theee irstructans were given as pat o 5is Bilraduckon 1o the
lasks he was lo underlske, P thase underslandings on lne pan of subordinata efficars were the only bases
upcn which the applicant arcued that there was = sufficient comporate purpase then, of course. it would fail.
Thee fact that a ralativesy junios employes herboured & firm balief that the projecs, & successiully carried out,
wirdld result In some comauker 2ofbware product that might be capable of baing marketed to a third party, is
not, of Haesf, to the point. It i3, however, an added dmensian 10 the evidence given by mare senior officers
aril assists in giving credibility to events of long ago when those fifm beliefs are atlasted by
el T posareo s weithin mesords,

[63] i e light of this evidence, | am safislied ihat the applicant had the requisste nuspase, hat e
purpase cowd not be denigraled as conssleration of & mere possibiiby, dhal the carpose was 2 substanna!
purpose and noc marginally peripheral and that the purpese exzle:d dueirg, and lor a substantial time
ciuring, e ralevant periad. Accordingdy. inmey vigsy, the applicant is entitled tootha dedustion whick 12 seaks,

[54] The declsion under review is tharefooe 5ol aside 2nd the matter iz remitted 1o the respandent with &
direction that the actwvites in oueston constitute researcn and davelopmant zofivities 7or he purpose of &
732 of the Income Tax Assezsment Acd 1856 (Gih).
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